b e AN R~ WV I O B

o oo

15

17
18
19

20
21
22
23

24
25
26
27

28
29

30
31

o2
ORDINANCE NO. A \/‘UM | g,lw 4

AN ORDINANCE AMENDING THE CITY CODE TO ADD CHAPTER 2-9C
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
PROCUREMENT PROGRAM.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The City Code is amended to add Chaptef 2-9C 1o read'

CHAPTER 2-9C. MINORITY-OWNED AND WOMEN-OWNED BUSINESS
ENTERPRISE PROCUREMENT PROGRAM: NONPROF ESSIONAL
SERVICES.: .

ARTICLE 1. GENERAL PROVISIONS.

§ 2-9C-1  FINDINGS. _
The city council hereby adopts the following findings:

(A) The City of Austin regﬁlérly eriters into contracts for the procurement of
goods and serviges of many kmgls uncludmg for nonprotessmnal services. Through its
procurement actmtles the Clty hasaa substantlal impact upon the economy of the Austin
area.

(B) 1In 1987, the Economlc Devalopmcnt Commission of the City was directed
by the city council to review the Clty S pe,lrmes and experiences relating to contracting
opportunities for mmorlty and wemen-ou med business enterprises with the City and to
suggest revised pahae% and procedures if determined necessary.

(C) The bcqn_omlp Deyelopment Commission, through its Small Business and
Minority Entreprencurship Committee, held meetings with representatives of various City -
departments as well as with interested individuals and organizations, conducted a public
hearing and took statements from numerous members of the public.

(D) The Commission found significant disparities between the number of MBEs
and WBEs and City contracts awarded to. or subcontracted to, MBEs and WBEs.

(E) The city council found that these disparities resulted from discriminatory
practices, thereby impairing the competitive position of MBEs and WBEs with the City.
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(F)  As aresult of the work of the Economic Development Commission in 1987,
the city council passed an affirmative action program to address the City’s role in
perpetuating the disparities found in the pattern of coniract and subcontract awards to
MBESs and WBEs.

(G) In 1989, the U.S. Supreme Court, in the case styled City of Richmond v.
I.A. Croson Co., held that a local government may redress race discrimination in its
contracting activities if it can demonstrate through relevant evidence a compelling
governmental interest sought to be remedied, and that the remedies adopted are narrowly
tailored to promotc that interest.

(H) Inresponse to Croson, in 1992 the cﬂv counc1l engaged a consultant to study
the City’s history and contracting practices, the availability of’ MB]:S and WBEs in the
City’s marketplace, and any disparities in the City’s utilization of such businesses. The
study was completed in September 1993, and revealed a history in the: Austin area of de
jure and continuing de facto racial and gender discrimination in the City’s ma.rketplace
Further. disparities were found between ready. willing and able MBEs and WBEs and the
valuc of contracts they received from the City. '

(I} After receipt of the study, the City conducted a series of publlc hearings at
which additional statistical and other evidence of d:l_serl__mmatory practices and acts
against MBEs and WBEs was presented

(J) The city council appomted a community -based Disparity Study Ordinance
Committee to review the studies’ and the law, and to draft programmatic changes to the
current ordinance. The committee met over several months and recommended certain
changes to the current' qrdmance

(K) Based on the ev1denec prov1ded the city council determined that:

( 1) PI‘IOI‘ to the ad@pugn of the City’s 1987 ordinance, there were
disparitics between ithe number of qualified MBEs and WBEs ready, willing and able to
perform services oif: Ctty contracts and the number of such businesses actually engaged
by the City or the City?s:primé contractors.

(2)  Despite the implementation of the 1987 ordinance, disparities in the
utilization of MBEs and WBEs on City contracts continued to exist.

(3)  Although the City has undertaken since 1990 a variety of innovative
race - and gender-neutral technical assistance, insurance and bonding programs, race- and
gender-neutral programs alone have not been sufficient to remedy the effects of
discrimination.
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(4)  The evidence continues to demonstrate that MBEs and WIEs have
been underutilized in contracting opportunities on City contracts as a result of private
sector discrimination.

(5)  The existence of an exclusionary network in public contracting and
other systemic barriers has excluded otherwise qualified MBEs and WBEs from receipt
of contracts.

(6) Although the City has made substantial progress in eliminating
discrimination in its own contracting practices, discrimination exists in private companies
that contract on public projects. As a result of this discrimination, the City has been in
the past a passive participant in a system of discrimination and, .in the absence of
programs to eliminate disparity in utilization, wouId continue to be a pdbSlVC participant
in such a system.

(L) The City engaged a consultant to conduct an updated study of availability of
minority- and women-owned firms within the Austin area. The 2003 study. indicates that
there continue to be minority- and women- owned tirms available to perform the work of
City contracts and subcontracts. -

(M) In 2003, the City examined various availability and disparity studies
conducted for Texas governments. These studies indicate that minority~ and women-
owned businesses suffer discrimination in access'to opportunities in the State of Texas.

(N) In ”005 the City engaged a consultant to conduct a further updated study to
assess the continued need for this program and whether the program can be more
narrowly tailored to meet such need..

(0) Basud on the eVIdence from the 2005 study, the City determincd that:

(1) .. Desplte the Clty S, ettortb to create equal opportunities in its
marketplace, the ev1dcnce indicatés that, absent the programs authorized under this
ordinance, MBEs a.nd WB]:q Would be underutilized on City contracts relative to their
availability. L

(2)  As set forth in the 2003 study, race- and gender-neutral approaches
alone are inadequate to remedy the lingering effects of past discrimination in the City’s
marketplace.

(3)  The 2005 study found that the ordinance is narrowly tailored to
address the identified current effects of past discrimination and private sector
discrimination in the City’s marketplace. The study also found that the ordinance reduces
the possibility that the City will be a passive participant in discrimination.
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(4)  All of the persons targeted by the ordinance have been affected by
disparities in the City marketplace.

(5) The ordinance does not unduly burden third parties not eligible for
certification under the program.

(6)  The sunset date contained in the ordinance ensures that the city
council will regularly review the program to verify its necessity and that it remains
tailored to the specific conditions found in the City’s marketplace.

(P)  Texas law applicable to the City authorizes race- and gender-conscious
contracting goals, and if utilized, requires that goals be based. on const1tut10na1 standards
related to the City’s marketplace. -

(Q) Under these circumsiances and based on the tactual predtcau, which has
been established afier careful study and review, the City still has a compelling -
governmental interest in remedying the racial and gender discrimination that exists in the
market segments in which the City does business, and in ensuring that the City is not a
participant in such discrimination, thereby allowing all segments of the Austin
community to share in the economic benetits of the Clty

(R) The program adopted herem is narro“]v tallored to remedy that
dlscr1mmdt1on

Source: 1992 Code Sect:on 5- 7—1 Ord. 031204- 9 Ord 031204-23; Ord. 031211-11.
§ 2-9C-2 I’OLICY

It is the policy: of the City to pr0v1dc Equal opportunities to all contractors, and to
redress the discrimination found in the City’s marketplace and in public contracting
against minority- and women-owned business enterprises. The City seeks to encourage
their full part1c1pa110n in all phases of City procurement activities and to afford them a
full and fair ()ppovtllmt} to compete for all City contracts. The purposes and objectives of
this chapter are as tollows

(1)  To ensure that the City is not a passive participant in a discriminatory
marketplace.

(2)  To ensure that the program is narrowly tailored.

(3) To provide opportunities for MBEs and WBEs to broaden and enhance their
capacities to do business with the City in the area of nonprofessional services.
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(4)  To provide opportunities for MBEs and WBEs to serve as contractors,
subcontractors, consultants and subconsultants for the supply of nonprotessional services
to the City.

(5)  To administer this program in a manner consistent with applicable federal
and state law.

Source: 1992 Code Section 5-7-2; Ord. 031204-9: Ord. 031204-23: Ord. 031211-11.
§ 2-9C-3 ESTABLISHMENT OF PROGRAM.

Based upon the foregoing tindings and pur_s;uzmt to the. foregoing declaration of
policy, there hereby is established a Minority-Owned and Women-Owned Business
Enterprise Procurement Program for the City with respect to Nonprofessional Services.

For purposcs of this Section 2-9C, “Nonprofessional Scrvices™ shall mean any
scrvices not governed by the Professional Services Procurement Act, TEX. GOV't CODE
ANN. §2254 and any successor statute.

The Annual Participation Goals for the Program administered under this Section 2-
9C are as follows:

- Nonprofessional Services Participation

: Goals
African- Amerlcan Owned Busmess 2.5%
Enterprises : o '
Hispanic-Owned Buqmess Enterprlses 9.9%
Asian-American and Natwc American. - .~ 1.7%
Owned Business Enterprises. L
Minority-Owned Business Enfétprises - 14.1%
Women-Owned Business Enterprises - 15.0%

Source: 1992 Code Section 5-7-3; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§2-9C-4 DEFINITIONS.

For the purpase of this chapter the following definitions shall apply. With the
exception of specifically defined terms set forth herein, all words shall have their
ordinary and usual meanings. In the event of contlict. the specific definition set out
herein shall presumptively, but not conclusively prevail over the ordinary and usual
meanings.

(1) ADVERSE DECISION. An Adverse Decision includes a notice of
violation, denial of certification, decertification. sanction or similar action taken by
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DSMBR, a Contract Awarding Authority, or other City official under the Program with
respect to a Firm or Business Enterprise.

(2) ATTILIATE. A person or entity is an Affiliate of another person or entity
that directly or indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the person or entity. In determining affiliation, the City
shall consider all appropriate factors, including common ownership, common
management, and contractual relationships. Affiliates must be considered together in
determining whether a firm is a MBE/WBE.

(3) ANNUAL PARTICIPATION GOALS. The targeted levels cstablished by
the city council for the annual aggregate participation of MBEs, and’'WBEs in City
contracts with respect to Nonprotessional Services procurement; ‘as set forth in Section 2-
9C-3 (Establishment of Program), and as may be amended from timg to time.

(4) AUSTIN METROPOLITAN ST ATISTICAL AREA. The specific arca
defined by the Census Bureau, which is presently limited to Travis, Williamson, Hays,
Bastrop and Caldwell Counties. :

(5) BID. A complete, properly signed responsc to a competitive bidding
Solicitation issued by the City. submitted on the prescribed forms tequired by the relevant
Contract Awarding Authorlt} to perform or provide labor, matenals cquipment, supplies
or services to or for the City for a stated price.

(6) BIDDER. A person Firm or Buqmess Interprise that submits a Bid in
response to a Solicitation. A Bidder may be represented by an agent if such agent
provides evidence dc,monstratmg the agent’s authorlty

(7) BROKER A pcrs_on or entlty that fills orders by purchasmg or receiving
supplies from a third party suppher rather than out of its own existing inventory, and
provides no Conimiercially Useful Funcuon other than acting as a conduit between his or
her supplier and hls Qr her customer~-

(8) BUSINESS EN'FERPRISE or FIRM. A corporation, partnership, sole
proprietorship, Joint Venture, joint stock company, professional association or any other
legal entity, that is properly licensed and/or otherwise authorized to do business in the
State of Texas.

(9) CITY and CITY LIMITS. The City of Austin, Texas and its full purpose
anncxed boundaries, as established by Chapter 90, page 634, Special Laws of Texas,
1909, 31st Legislature, as the same may be amended from time to time and as extended
by ordinances of the City of Austin enacted subsequent thereto,
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(10) CITY MANAGER. The person serving as the chief administrative and
executive officer of the City, as appointed and serving under Art, V, Section 1 of the
Austin City Charter (or any successor provision) and includes his or her designee.,

(11) CITY MARKETPLACE. The geographic and procurement arcas in which
the City contracts on an annual basis.

(12) COMMERCIALLY USEFUL FUNCTION. A Firm is responsible for the
execution of a distinct element of the work of the Contract and carrics out its
responsibilities by actually performing, managing, and supervising the work involved, or
fulfilling its responsibilitics as Joint Venturer. To determine whether a Firm is
performing a Commercially Useful Function, the City will evaluate the amount of work
subcontracted, normal industry practices and other relevant factors. In determining
whether a MBE/WBE Firm is performing a Commumally Useful F'UI]CthH the following
considerations shall be counted; .

(a) A MBE/WBE performs a ComnlefCially' Useful Functionwhen it is
responsible for the work of the Contract and is carrying out its. responsibilities by actually
performing, managing, and supervising the work involved. To perform a Commercially
Useful Function, the MBE/WBE must also be résponsible, with'respect to materials and
supplies used on the Contract, for negotiating price; determining quality and quantity,
ordering the material, and instailing-(where applicable) and paying for the material itself.
The determination that a MBE/WBE s petforming a Commercially Useful Function will
be determined by the amount of work subcontracted. normal industry practices, whether
the amount the Firm is to be pzud under the Contract is commensurate with the work it is
actually performing, and other relcvant tactors

by A MBE/’WBE does not perform a Commercially Useful Function if its
role is limited to that of an et _partlupant in a transaction, Contract, or project through
which funds arc passed in ordcr.‘t ), btam the appearance of MBE/WBE participation.

(c) Generall}, if g M‘BE/WBE does not perform or exercise responsibility
for at least 30 percent of the. total cost of its Contract with its own work force, or the
MBE/WBE subcontracisa greater portion of the work of a Contract than would be
expected on the basis of normal industry practice for the type of work involved, it is not
performing a Commercially Useful Function.

(13) COMPLIANCE PLAN. The plan submitted with the Bid/Proposal detailing
the Bidder/Proposer’s achicvement of the Goals or Subgoals or its Good Faith Efforts to
meet the Goals or Subgoals for all elements of the Solicitation, as defined in Section 2-
9C-21 (Pre-Award Compliance Procedures), subject to the rules established by the
relevant Contract Awarding Authority. A Compliance Plan must be submitted with a
Bid/Proposal for any City project for which Goals or Subgoals have been established.
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(14) CONSTRUCTION. The construction, repair, rehabilitation, alteration,
conversion or extension of buildings, parks, utilities, streets or other improvements or
alterations to real property.

(15) CONSULTANT. A person or Business Enterprise that submits a Proposal
to provide professional or nonprofessional services to the City by Contract, and any
person who supplies or provides professional or nonprofessional services to the City by
Contract.

(16) CONTRACT. Includes the entire and integrated binding legal agreement
between the City and a Contractor or Consultant to provide or procute labor, materials,
equipment, supplies and services to, for or on behalf of the City. Except as otherwise
specifically defined in this section, a Contract does not includé" n

(a) awards made by the City with’ federal/state gra.nt 01: City general fund
monies to a non-profit entity where the City offers asmstance guidance, or superv151on on
a pI'O_]CCt or program and the recipient of the grant award uses the grant monies to provide
services to the community; L

(b)  sales transactions where the Cibf sells its pé'rsqnal or real property;
{¢)  aloan transaction whc're_._the City is ‘:)_,Ctirlg as a debtor or a creditor;
(d) lease and frgﬂi_’_l_lclﬁ.s{'e agreemenﬁé; c

(e) B égreements:':i:é? ﬁée City real property;

(£ glﬂs of materlals equlpment supplics or services to the City;

(g) 1nterlocal or mtergovcmmental agreements between or among
political subdmsmns or '.-'f

(h) procurements of commodmes or services that are sole source by virtue
of intellectual property rights OF other exclusive rights and for which there are no other
subcontracting opportunities..

It is the intent of this Program to complement any federally funded contracts
subject to a federally promulgated affirmative action program. In these instances, the
City shall administer this Program to complement the federal program.

(17) CONTRACT AWARDING AUTHORITY. The City official or department
authorized to enter into contracts on behalf of the City.

(18) CONTRACTOR. Any person or Business Enterprise that submits a Bid or
Proposal to provide labor, goods or services to the City by Contract for profit, and any
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person who supplies or provides labor. goods or services to the City by Contract for
profit.

(19) DBL or DISADVANTAGED BUSINESS ENTERPRISE. Defined as
provided in 49 Code of Federal Regulation Part 26 or other applicable federal regulations.

(20) DSMBR. The City’s Department of Small and Minority Business
Resources.

(21) DIRECTOR. The City official who heads the department which manages
the Program authorized by this chapter, and the Dn'ector s successor, and the successor
agency or department.

(22) ECONOMIC DISADVANTAGE. With respect to an individual owner of a
Business Enterprise or Firm. Economic Disadvantage means personal net worth equal to
or less than $900,000, which figure shall be (a) indexed annually, beginning January 1,
2007, for the Austin Metro Area Consumer Price Index, published by the U.S.
Department of Labor, Bureau of Labor Standards and (b)‘exclusive of the individual
owner’s equily in (i) a Business Enterprise or Firm seeking certification under this
Program, and (ii) the personal residence of tﬁe-*i'n':dividual owner of such Business
Enterprise or Firm.

(23) EXPERTISE. Vcrlﬁable and demonstrable skills, knowledge or ability to
perform in the field of endeavar, in ahich certification is sought by the Business
Enterprise as defined b\ normal mdustry practlces including licensure where required.

(24) TRONT:.: A buqmess whlch purports to be a MBE/WBE but that is actually
owned, controlled or manag;d in a manngr that is inconsistent with the requirements for
certification set forth in this chapter

(25) GOAIS The goals 01‘L Subgoals ¢stablished for a particular Solicitation or
Contract, as set :torth in Section 2:9G-3 (Establishment of Program) and calculated as
authorized in Scction 2:9C-19 (Establishment of MBE/WBE Participation Levels for
Individual Contracts'in: Nq_nprjofesszonai Services).

(26) GOOD FAITH EFFORTS. The actions undertaken by a Biddcr or Proposer
to achieve a MBE/WBE Goal with respect to a Contract. Minimum standards are as set
forth in Section 2-9C-21 (Pre-Award Compliance Procedures).

(27) JOINT VENTURE. An association of two or more persons, or any
combination of types of Business Enterprises and persons numbering two or more,
proposing to perform a single Contract, in which each Joint Venture partner contributes
property. capital, efforts, and skill and/or knowledge, and in which the MBE/WBE is
responsible for a distinct, clearly-defined portion of the work of the Contract and whose
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share in the capital contribution, control, management, risks and profits of the Joint

Venture is equal to its ownership interest. A Joint Venture seeking certification pursuant

to the Program must have an agreement in writing specifying the terms and conditions of
the relationships between the partners and their relationship, risks. and responsibilities
under the Contract.

(28) LIKE-KIND. For purposes of substitutions of previously designated MBEs
and/or WBEs, a MBE for a MBE, if MBE and WBE Goals are used in a Solicitation; a
member of a racial or ethnic group for a member of the same racial or ethnic group, if
racial or ethnic Subgoals are used in the Sollcltatlon .ora WBE tor a WBE

(29) [MBE/WBE ADVISORY COMMITTEE The commlttee appointed by the
city council to serve those functions described ifnr Scction 2- 9C-13 (MBE/WBE Advisory
Committee). It is composed as set forth in Sectlon 2- 1 381 (Establzshment Meeting) of
the Code. . S

(30) MANUFACTURER. A Firm that operates or-maintains a fa'ctory or
establishment that produces, on the premises, the materials, supplies. articles, or
equipment required under the Contract and of the general character described by the
specifications. : -

(31) MINORITY-OWNED BUSINESS ENTERPRISE or MBE. A business
including, without being limited to, a sole proprietorship, partnership, corporation, Joint
Venture, 11m1ted llabllll} companv, or any other busmess or professional entity:

(a)  whichisat. least 51 percent owned bv one ot more Minority Persons,
or in the case of a pubhcl} owned business, at least 51 percent of all classes of the stock
of which is owned by ohé or more Mmorlty Pcrsons

(b) * whose managemt.nt pollclw major decisions and daily business
operations are mdepcndentlv com:rolled by one or more such Minority Persons;

(c) WhILh pcrformb a Commercially Useful Function,
(d) the size of wh1ch does not exceed the size limits established by rule;

(¢) doing business in the City’s Marketplace for at least three months
prior to the date of application for certification;

(f)  which is certified by the City; and

(g) which is Economically Disadvantaged.
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(32) MINORITY PERSON. A person is a Mmority Person, and is rebuttably
presumed to be Socially Disadvantaged, if he or she is a citizen of the United States or a
lawfully admitted resident alien and a member of one of the following groups:

(a)  Blacks or African-Americans (persons whose origins arc in one of the
Black racial groups of Africa);

(b}  Hispanics (persons whose origins are in Mexico, Central or South
America, Spain or any of the Spanish-speaking islands of the Caribbean, regardless of
race);

(¢) Native Americans (persons whose origins arc in any of the original
peoples of North America); .

(d) Asian-Americans (persons whiose origins are in any of the original
peoples of the Far East, Southeast Asia, the islands of the Pacific or the Northern
Marianas, or the Indian Subcontinent);

(e)  other groups, or other individuals, found by:the Director pursuant to
rule. to be Socnlly and Economically Dlsadvantaged and to have suffered actual social
and economic discrimination and decreased opportunities to competc in the City’s
Marketplace or to do business w lth thc Clt) and °

(). for purposes of contracts funded by other sources, groups found to be
cligible for the de51gnatlon of DBE by such governmental SOUICES.

(33) NONPROFES SIONAL SLRVICES For purposes ot this Scction 2-9C,
Nonprofessional Serv1ces shall have the meanmg sct forth at Section 2-9C-3.

(34) OWNED MANAGED AND INDEPENDEN TLY CONTROLLED. A
Business Enterprlse or Firm is G\Yped »Managcd and Independenlly Controlled if one or
more Minority qusons or Women‘ﬁ’ho own thc, requ151te 1nteresl: in or assets of a
including an equ1véféi1t mterest in profit and loss, and have contributed an equivalent
percentage of capital or équipment and Expertise to the business. Ownership shall be
measured as though not subject to the community property interest of a spouse, il both
spouses certify in writing that the nonparticipating spouse relinquishes control over his or
her community property interest in the subject business (but by doing so is not required to
transfer ownership interest or to characterize the property as the separate property of the
spouse). The ownership and control of the Firm shall be real, substantial, and continuing
and shall go beyond the pro forma ownership of the Firm as reflected in its ownership
documents.
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(35) PROGRAM. The Minority-Owned and Women-Owned Business Enterprise
Procurement Program as authorized by this chapter. '

(36) PROPOSAL. A complete, properly signed response to a Solicitation that, if
accepted, would bind the Proposer to perform the resultant Contract.

(37) PROPOSER. A person, Business Enterprise or Firm that submits a Proposal
in response to a Solicitation. A Proposer may be represented by an agent if such agent
provides evidence demonstrating the agent’s authority.

(38) REGULAR DEALER. A Firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the matérials, supplies, articles or equipment
of the general character described by the specifications and required under the Contract
are bought, kept in stock, and regularly sold or leased to the public in the usual course of
business. To be a Regular Dealer, the Firm must b¢ an establlshed regular business that
engages. as its principal business and under its own name, in the purchase and sale or
lease of the products in question. A person may be a Regular Dealer in such:Bulk items
as petroleum products, steel, cement, gravel, stone, or asphalt without owning, operating,
or maintaining a place of business if the person both owns and operates distribution
equipment for the products. Any supplementing of Regular Dealérs’ own distribution
equipment shall be by a long-term leasc agreement and not on an ad hoc or Contract-by-
Contract basis. Packagers, Brokers, manufacture rcpresentatlves or other persons who
arrange or e\pedlte transactlons are fiot Regular Dealers

(39) SIGNIFICANT LOCAL BUSINESS PRESENC]: A Firm has a Significant
Local Business Presénice if it has an established place of business in the Austin
Metropolitan Statlbtlcal Atea at which one or more of its employees is regularly based.
Such place of business must’have a substantial role in the MBE’s/WBE’s performance of
a Commercially Usetul Funct;on A loca,tlon utilized solely as a post office box, mail
drop or telephone fmessage center:or any ‘combination thereof, with no other substantial
work function, shall not be constr’ued to constitute a Significant Local Business Presence.

(40) SOC IALLY DISADVANTAGED A Minority Person or Woman is
Socially Dlsadvantaged if ie-or she has been subjected to racial, ethnic or gender
prejudice or cultural bias within American society because of his or her identity as a
member of a group and without regard to individual qualities. Social Disadvantage must
stem from circumstances beyond the individual’s control.

(41) SOLICITATION. A Solicitation means, as the case may be, an invitation
for Bids, a request for Proposals, a request for qualifications, a request for quotations, or
such other request as defined by the City.

(42) SUBCONSULTANT. A person, Firm or Business Enterprise providing
professional or nonprofessional services to a prime Consultant if such professional or
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nonprofessional services are procured or used in fulfillment of the prime Consultant’s
obligations arising from a Contract with the City, and including every level of
subconsulting required to fulfill a Contract with the City.

(43) SUBCONTRACTOR. Any person or Business Enterprise providing goods,
labor or services to a Contractor if such goods, labor or services are procured or used in
fulfillment of the Contractor’s obligations arising from a Contract with the City.
Subcontractor includes every level of subcontracting required to fulfill a Contract with

the City.

(44) SUBGOALS. The targeted levels established by the city council for the
annual aggregatc participation of each group of Minority Persons-and Women with
respect to Nonprofessional Services procuremernit, or the targbted levels tor the
participation ot each group of Minority Persons and Women as pIOJect participation
Goals established pursuant to Section 2-9C-19 (Establishiient of MBE/WBE
Participation Levels for Individual Contracts in Nonprofessional Services). _

(45) USER DEPARTMENT. The department or ofﬁce of the City that is funding
the Contract for the goods or services procured by a Contract and is the consumer of the
goods and/or services under Contract on behalf of the City.

(46) WOMAN. A person, whethér a citizen of the Umlgd States or a lawfully
admitted remdenl alien, who is ot the female gender '

(47) WOMEN OWNED BUSINESS ENTERPRISE or WBE. A business
including, withoul bemg limitéd fo, asole proprictorship, corporation, partnership, Joint
Venture, limited llabllLty company, Or: a.ny other business or professional entity:

(a) Wh]Ch is. at least 51 perc‘eht owned by one or more Women; or, in the
case of a publicly owned bumness at Ieaat 51 percent of all classes of the stock of which
is owned by one c__}_;'_ more such qu_:;g{l

(b) -Whose managément, policies, major decisions and daily business
operations are indepetidently controlled by one or more such Women;

(¢)  which performs a Commercially Useful Function;
(d) the size of which does not exceed size limits established by rule;

(e)  doing business in the City's Marketplace for at least three months
prior to the date of application for certification:

(f)  which is certified by the City; and

(g) which is Economically Disadvantaged.
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(h)  Women who are Minority Persons may choose for the purposes of
certification and recertification to be certified as WBEs, MBEs, or both, but cannot be
double counted on a Contract to meet a participation Goal.

Source: 1992 Code Section 5-7-4;, Ord. 031204-9; Ord. 031204-25; Ord 031211-11.

§ 2-9C-5 RACE AND GENDER NEUTRAL MEASURES TO ENSURE EQUAL
OPPORTUNITY FOR ALL CONTRACTORS.

The City shall develop and use measures to facilitate the participation of all
Business Enterprises in City contracting activities with respect to Nonprofessional
Services. These measures shall include, but are not limited to

(1) arranging Solicitation times for the 'presentations of B‘ids quantities,
specifications, and delivery schedules so0 as to facilitate the parhcnpatlon of interested
Conltractors. Subcontractors, Consultants and Subc.onsultants

(2)  segmenting contracts so as to facilitate the participation of Business
Enterprises; -

(3)  providing assistance to Business Enterprises in overcoming barriers such as
difficulty in obtaining bonding and ﬁmncmg,

(4)  providing timely mformatlon programs on contractmg procedures, Bid
preparation, and speuf' C contrd,ctmg and/or consultmg opportunities;

(5) holdmg pre-Bid oonferences where appropriale, to explain the projects and
to encourage other Coritractors to use all-available Business Enterprises as
Subcontractors, or Consultants to use all available Business Enterprisecs as
Subconsultants, as the case may be )

(6) adoptmg prompt payment procedures including requiring by Contract that
prime Contractors: pay Subcontragtors, (and Consultants pay Subconsultants, as the case
may be), within 10’ calendar days of receipt of payment from the City and, where
appropriate, issuing _]om’c checks to Contractors and Subcontractors (or, as the case may
be, to Consultants and Subconsultants);

(7)  expediting payments and advancing payments to cover start-up and
mobilization costs, where appropriate;

(8) collecting information from all prime Contractors (or Consultants) on City
Contracts detailing the bids received from all Subcontractors (or Subconsultants) for City
Contracts and the expenditures to Subcontractors (or Subconsultants) utilized by prime
Contractors (or Consultants) on City Contracts;
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(9) implementing a continuous process for information flow between
Contractors, Consultants, DSMBR, the Purchasing Office, and relevant City departments;

(10) reviewing bonding and insurance requirements to €liminate unnecessary
barriers to contracting with the City; and

(11) referring complaints of discrimination to the appropriate state or federal
agency for investigation and resolution, or taking other action as appropriate.

Source: 1992 Code Section 5-7-15; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9C-6 ADOPTION OF RULES.

(A) Purpose and scope. The Director is delegated the authority under Section 2-
9C-10 (Duties of Department of Small and Minority. Business Resources) of this chapter
to administer this chapter, including the authority to formulate and adopt such rules and
regulations as may be reasonable, necessary and requlred ‘to assist in the implementation,
administration or enforcement of this chapter. Such adoptlon of rules and regulations
shall be conducted according to the stand'lrds of uniform practice and procedures sct
forth in chapter 1-2 of the Code.

Source: 1992 Code Section 5-7-5: Ord. 031204-9? Ord. 031204:25; Ord. 031211-11.
ARTICLE 2. PROGRAM. MAN4 GEMENT.

§ 2-9C-10 DUTIES OF DEPARTMENT OF SMALL AND MINORITY
BUSINESS RESOURCES '

The Minority: Owned and Women-Owned Business Enterprise Procurement
Program with rcspect to Nonprofessmnal Sérvices shall be administered and exccuted by
a Department of §mall and Mmonty Busmess Resources, whose Director shall report to
the City Manager “The Director has#inal administrative authority over the opcrations of
the Program. The: du‘ucs and function of the Department of Small and Minority Business
Resources shall mclude the fallowma

(1) TFormulating, proposing and adopting rules and rcgulations for the further
development, implementation and monitoring of the Program, in accordance with the
process established in Section 2-9C-6 (Adoption of Rules).

(2)  Assuring that MBEs and WBEs are informed of City contracting and
consulting opportunities.

(3) Providing information and assistance to MBEs, WBEs, and DBEs relating to
City procurement practices and procedures and Bid specifications, requirements and
prerequisites.
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(4)  Certifying businesses as MBEs, WBEs, and DBESs, maintaining certitication
records, and ensuring that all City departments have an up-to-date certification register.

(53) Reviewing Contractors’ achievement of the Goals or documentation of Good
Faith Efforts made to comply with the participation Goals for Contracts, and rendering
decisions on whether Good Faith Efforts have been sufficient.

(6) Working with User Departments to monitor Contracts to ensure prompt
payments to MBEs, WBEs, and DBEs and compliance with participation Goals and
conmmitments.

(7)  Establishing project participation Gdals and/or Subgoals in accordance with
Section 2-9C-19 (Establishment of MBE/WBE Participation Levels for Individual
Contracts in Nonprofessional Services). :

(8) Receiving, reviewing, and acting upon complaints and suggestlons
concerning the Program, and reporting violations of this; chapter when such violations
occur as provided in Section 2-9C-25 (Sanctions).

(9)  Providing staff support and rqurts to the MBE/ WB_E Advisory Committee
and forwarding its recommendations to the City Manager, city council and City
departments to further the policies and Ob_]CCtl\’CS of the Program

(10} Reporting the availability of MBES, WBFS ‘and DBEs certified by the City
to perform Contractb for the C1ty :

Source: 1992 Code SectzonJ 7-10 Ord 031 704~9 Ord 031204-25; Ord. 031211-11.

§ 2-9C-11 DUTIES OF FINANCE AND ADMINISTRATIVE SERVICES
DEPARTMENT. Gy _

The Purchasmg Oftice of the F1nance and Administrative Services Department
shall have the tollowmg duties and résponsibilities with regard to the Program:

(1) Mamtammg rg_c_:ords of:

(a)  the dollar amounts of awards of prime Contracts to MBEs, WBEs, and
DBEs;

(b)  the actual dollar amounts paid under subcontracts awarded to MBEs,
WBESs, and DBEs compared to total dollars paid on Contracts. These payments shall be
measured against projectcd payments or Goals;

(c)  the total annual expenditures to MBEs, WBEs, and DBEs as a
percentage of the total expenditures on all Contracts awarded by the City;
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(dy  monthly reports for all procurements valued in excess of $5.000,
which shall include, at a minimum:

(i)  the number of Contracts and subcontracts awarded to MBEs,
WBEs, and DBEs;

(ii)  the total dollar value of Contracts and subcontracts;

(iii) the percentage of the dollar value of all Contracts and
subcontracts awarded during this period that were awarded to MBEs, WBEs, and DBEs;

(iv) an indication of whether; and the extent to which, the
percentage of Contracts and subcontracts aw arded met the Annual PartICIPJtIOI] Goals, il
any have been established; '

(v)  upon request, the number and identitics of MBES WBES and
DBEs awarded Contracts or subcontracts; and

(vi) department-bv department dwards to MBEs, WBEs, and DBEs
and expenditures, in comparison to total procurements of each department and the total
for the City.

(e) Forall pro»urements valucd at less than $5.000, a monthly report
which shall 1nc1udc N

T (1) the number of Contracts awarded to MBEs. WBEs and DBEs:
(i). - the dollar valuc of Cq_ntracts so awarded;

(i:ii;)" ""t'hérpercentagé 'B‘i::fﬁé dollar value of all Contracts awarded
during this pmod wh1ch were: awarded to MBEs, WBEs, and DBEs;

T (-Iv) an 1nd1cam)h of whether, and the extent to which, the
percentage of Contracts awarded ‘met the Annual Participation Goals; and

v) upon request. the number and identities of MBEs, WBEs. and
DBEs awarded Contracts.

(2)  Assisting in the record-keeping functions by obtaining monthly reports from
the Public Works Departinent, Transportation, Planning, and Sustainability Depariment,
and other project management departments on the status of Contract MBE, WBE, and
DBE obligations.

(3) Compiling an annual report of the last fiscal year’s MBE, WBE. and DBE
participation in contracting activity by department and for the City as a whole.
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(4) Compiling and reporting to city council after the end of each {iscal year, the
utilization of MBEs and WBEs for that year based on awards of Contracts.

(5) Operating, maintaining and enhancing the information systems necessary Lo
assist DSMBR with implementation, administration and enforcement of this chapter.

Source: 1992 Code Section 3-7-11; Ord. 031204-9; Ord. 031204-25: Ord. 031211-11.
§ 2-9C-12 DUTIES OF PROJECT MANAGEMENT DEPARTMENTS.

The Public Works Department and any other departments or offices of the City
which rcceive appropriate delegation for project managemc.nt Contract management,
and/or design Contract responsibility shall have the tollowmg dutles and responsibilities
with regard to the Program: :

(1) assisting the Director with setting projqét' participation Gﬁgls and/or
Subgoals for Contracts as authorized by Section 2-9C-19 (Establishment of MBE/WBE
Participation Levels for Individual Contracts in Nonprofe'ssiqnal Services) hereof;

(2) assuring integration of all vendor lists with the vendor list maintained by the
Finance and Administrative Services Department

(3) assisting in the identification oi avallable MBI; WBE, and DBE
Subcontractors, and providing other assistance in meetmg the Goals;

(4) performmg other actlvmes to support DSMBR as set forth in the rules;

(5)  gathering and mamtammg bubconnactmg data for those Contracts which
they manage; : :

(6) subn‘ﬁﬁing %ubét;ﬁ“ciacting data to the Finance and Administrative Services,
Public Works, anid/or such other City departments as may be required by the relevant
Contract Awardmg Authorltv within 15 calendar days of month’s end;

(7 managmg Contracts in a consistent manner to assure Contract compliance in
utilization of MBE, WBE; and DBE Subcontractors and Subconsultants; and

(8) notwithstanding the provisions of this section, no project management
department shall have the authority to conduct any activities without express ordinance or
rule delegation to such department.

Source: 1992 Code Section 3-7-12; Ord. 031204-9; Ord 031204-25; Ord. 031211-11.
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§ 2-9C-13 MBE/WBE ADVISORY COMMITTEE.

The MBE/WBE Advisory Committee shall perform those functions as set forth in
Section 2-1, Article 38 of the Code.

Source: 1992 Code Section 3-7-13; Ord. 031204-9: Ord. 031204-253; Ord. 031211-11.
ARTICLE 3. PROGRAM ELEMENTS.

§ 2-9C-15 PROGRAM ELIGIBILITY.

(A) Only Business Enterprises that meet the criteria.of Minority-Owned
Business Enterprises, as defined in Section 2-9C-4 (Definitions) dr Women-Owned
Business Enterprises, as defined in Section 2-9C-4 (Definitions) may be certified for
participation. The applicant has the burden of producllon and persuasmn by a
preponderance of the evidence.

(B) All MBEs and WBEs must be certified 'prior to participating in the Program.

(C) Certifications shall be conducted and records k«,pt by DSMBR or its
designee, as approved by the city council. :

(D) Only aFirm owned by a Soually and Econonncalh Disadvantaged
person(s) may be certltled as a MBE/W BE.

- The Firm’s ewnershlp by a Soclallv and Economically Disadvantaged
person must be rc,al stibstantial, and -continuing, goihg beyond pro forma ownership of
the I*mn as reﬂccted m ownershlp documents The owner(s) must enjoy the customary

ownershlp mterest

2) 7 The contrlbutlons of capital or expertise by the Socially and
Economically Dlsadvantaged owner( s) to acquire the ownership interest must be real and
substantial. If Expemse is rﬂhed upon as patt of a Socially and Economically
Disadvantaged owner’s L centribution to acquire ownership, the Expertise must be of the
requisite quality generally recognized in a specialized field. in areas critical to the Firm'’s
operations, indispensable to the Firm’s potential success, specific to the type of work the
Firm performs and documented in the Firm’s records. The individual whose expertise is
relied upon must have a commensurate financial investment in the Firm.

(E) Only a Firm that is managed and controlled by a Socially and Economically
Disadvantaged person(s) may be certified as a MBE/WBE.

(1) A Firm must not be subject to any formal or informal restrictions that
limit the customary discretion of the Socially and Economically Disadvantaged owner(s).
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There can be no restrictions through corporate charter provisions, by-law provisions,
contracts or any other formal or informal devices that prevent the Socially and
Economically Disadvantaged owner(s), without the cooperation or vote of any non-
Socially and Economically Disadvantaged person, from making any business decision of
the Firm, including the making of obligations or the dispersing of tunds.

(2)  The Socially and Economically Disadvantaged owner(s) must possess
the power to direct or cause the direction of the management and policies of the Firm and
to make day-to-day as well as long-term decisions on management, policy, operations
and work.

(3)  The Sociaily and Economicaliv'Disadvantéged owner(s) may delegate
various areas of the management or daily operations of the Firm to persons who are not
Socially and Economically Disadvantaged. Such delegations of authorlty must be
revocable, and the Socially and Economically Dlsadvantaged owner(s) must retain the
power to hire and fire any such person. The Socially and Economically Disadvantaged
owner(s) must actually exercise control over the Firm’s operanons work, management
and policy.

(4)  The Socially and Economlcally D1sadvantaged owner(s) must have an
overall understanding of, and managerial and technical competence, experience and
expertise, directly related to the Firm’s operations and work. The Socially and
Economically Disadvantaged owner(s) must have the ablllty to intelligently and critically °
evaluate information presentx.d by, other part1c1pants in the Firm's activities and to make
independent decmons concemmg thc Firm’s dally operations, work, management, and
policymaking.

(5) Ifstatélaw or City ordinance requires the owner(s) to have a
particular license or other credentlal to own and/or control a certain type of Firm, then the
Socially and Econbmlcall}, Dlsadyantaged owner(s) must possess the required license or
credential. If statg’law or City ordmance does not require that the owner posses the
license or credcntlal,.the fact that the owner(s) lacks such license or credential is a factor
in determining whethei: the Soc;all\ and Economically Disadvantaged owner(s) actually
controls the Firm. S

(6) A Socially and Economically Disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the management of the
Firm or prevent thc owner from devoting sufficient time and attention to the affairs of the
Firm to manage and control its day-to-day activities.

(F)  Only an independent Firm may be certified as a MBE/WBE. An
independent Firm is one whose viability does not depend on its relationship with another
Firm. Recognition of an applicant as a separate entity for tax or corporate purposes is not
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necessarily sufficient to demonstrate that a Firm is independent and non-Affiliated. In
determining whether an applicant is an independent business, the Director will:

(1)  Scrutinize relationships with non-Certified Firms in such areas as
personnel, facilities, equipment, financial and/or bonding support, and other resources.

(2)  Consider whether present or recent cmployer/employee relationships
betwcen the Socially and Economically Disadvantaged owner(s) of the applicant and
non-Certified Firms or persons associated with non-Certified Firms compromise the
applicant’s independcnce.

(3) Examine the applicant’s relationships with non-Certified Firms to
determine whether a pattern of exclusive or prlman dealings w1th non-Certified Firm
compromises the applicant’s independence. : -

(4)  Consider the consistency of relat10nsh1ps between the: apphcant and
non-Certified Firms with normal industry practice. .

(G) An applicant shall be certified only for specific types of work in which the
Socially and Economically Dlsadvantagcd owner(s) has the ablhty and Expertise to
manage and control the Firm’s operations and work

() Applications for cortlﬁcatlon shall be on standard forms prepared by
DSMBR and adopted by rule, and- shall be designed to ensure that the criteria for
participation in: the Program are sausﬁod

(I} To ensure that th(, Program only beneflts eligible Business Enterprises, the
City shall also certify the eligibility of” Jomt Ventures involving MBEs and WBEs and
non-MBE and WBE Contractors :

I In lleu of conductmg its own c.ortlficatlons DSMBR by rule may accept
formal certifications of WBEs and: ‘MBESs by other entities as meeting the requirements of
this chapter, prov1ded that DSMBR determines that the certification standards of such
entities are comparable to- thoseof the City. DSMBR should strive to coordinate
certification activities with other agencies to implement a universal certification process.

(K) The certification status of all MBEs and WBESs shall be reviewed on an
annual basis by DSMBR or its designee, as approved by city council. The annual review
may be conducted through examination of a sworn affidavit of continuing eligibility
(including all such attachments as may be required by rule) submitted by the Business
Enterprise or Firm seeking certification. MBEs and WBEs are required to seek
recertification upon the third anniversary of their initial certification and upon the third
anniversary of all subsequent certifications. Failure of the Firm to seek recertification by
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filing the necessary documentation with DSMBR within 60 calendar days from the date
of receipt of written notification from DSMBR shall result in decertification of the Firm.

(L) The Director may move to decertify a Business Enterprise that does not
continuously mect the criteria set forth in this section.

(M) The Director may move to decertify a certified MBE/WBE that repeatedly
fails to respond to requests for quotations from Bidders/Proposers who timely solicit
participation on a Contract, that repeatedly fails to attend relevant pre-Bid conferences, or
that repeatedly fails to honor quotations in bad faith.

(N) Decertification by another agency shall create '1'prima' facie case for
decertification by the City. The challenged entlty shall then have thL burden of proving
that the City certification should be maintained.

Source: 1992 Code Section 5-7-16; Ord. 031204- 9 Of‘d 031704-75 Ord 031211 11

§ 2-9C-16 PROCEDURE FOR APPEALING AND PROTESTING ADVERSE
DECISION. :

(A) A Firm that is subject to an Adverse Decision, or has rccelved written notice
from the Director or other City official of intent to-impose an Adverse Decision, is
cntitled to appeal such Adverse Deuslon as set forth herem

(1) . Within seven calendar days of the date thc, Firm receives notice of
intent to impose an‘Adverse Dgéision, the Firm muist file written notice of intent to
appeal. Tailure to file'a written notice of intent within this time waives all rights to
appeal or protest the Adversc, Decmon

) . DSMBR shall set forth bv rule the procedures a Firm must follow to
file a written appeal which appeal must be filed within 21 calendar days of the date the
Firm receives nottce ot intent to 1mpbse an Adverse Decision.

(3) The Director-will determine whether the grounds for an appeal are
sufficient, and, if the Diréétor'so determines, shall set a date for an appeal hearing,
usually within five calendar days. The appeals hearing is an informal meeting, not
subject to the Open Meetings Act, and is not an adversarial proceeding. DSMBR shall
set forth by rule the persons who may attend an appeal hearing.

(4)  The Director shall determine on the basis of the information provided
at the appeal hearing whether to maintain or deny the Adverse Decision. Such decision
by the Director shall be a final decision, subject to protest, and shall be communicated to
the Firm in writing within 10 calendar days of the hearing.
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(B) A Firm that is subject to an Adverse Decision after appeal may protest the
Adverse Decision to an independent hearing examiner appointed by the City. The Firm
must submit a notice of intent to protest to the Purchasing Oftice within four calendar
days of receipt of the final Adverse Decision, in accordance with the procedures
cstablished by the Purchasing Office.

(C) If'the Adverse Decision is a notice of noncompliance, no appeal is required.
The Firm may immediately protest a notice of noncompliance to the Purchasing Oftice,
following the procedures set forth in the applicable Solicitation.

(D) A Firm that does not timely appeal r;md' protest an Adverse Decision to
decertify the Firm, or whose appeal and protest are unsuccessful, may not reapply for
certification until 180 calendar days after the Adverse Decision

Source: 1992 Code Section 3-7-17: Ord. 031204- 9: Ord 03]2()4 .'.’5, Ord 031211-11.

§ 2-9C-17 PROCEDURE FOR CHALLENGING: CERTIF ICATION AS A
MBE/WBE.

(A) To challenge the eligibility of a Firm that has been certified as a MBE/WBE,
a third party may present information undér oath that the Firm does not meet the criteria
contained in Section 2-9C-15 (Program Eligibility).- The presumption that the challenged
party is ehglble shall remain in effect until the Director makes the final determination.

(B) The chal]enge shall be made in wrltmg to the Director and shall include all
information relied upon by the challengmg party.

(C) The Dll‘CCtOI’ shall notity’ the challenged party in writing that the eligibility
of his or her Firm has béen chal]enged Thls notice shall identify the challenging party
and summarize the grounds for:the challenge The notice may also require the challenged
party to provide the Director, \Vlﬂgn a:reasonable time, any information requested to
permit the D1rect0r o evaluate the Eligibility of the Firm.

(D) The prowsmns of S’ectlon 2-9C-16 (Procedure for Appealing and Protesting
Adverse Decision) shall apply to challenges to certification.

Source. 1992 Code Section 5-7-18; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9C-18 PROGRAM REVIEW.

(A) The Annual Participation Goals shall be expressed as a cumulative Goal for
all groups of Minority Persons composed of annual Subgoals for each group of Minority
Persons, and a separate Goal for Women, and such participation Goals shall be set forth
in Section 2-9C-3 (Establishment of Program). The Annual Participation Goals shall be
based on the availability of MBEs and WBEs in the City’s Marketplace as required by
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federal and state laws, and shall be expressed as percentages for each group of Minority
Persons and Women under each type of Contract. Project participation Goals and
Subgoals may be established based on the availability of certified Firms to perform the
work of the Contract. Participation Goals shall be reviewed by DSMBR on at least a
biennial basis for continued relevance, narrow tailoring, and applicability.

(B) The city council shall receive an annual report from the City Manager
detailing the City's performance under this chapter, department by department, for the
preceding fiscal year. The report shall contain the utilization of MBEs and WBEs based
on the audited financial records for the preceding fiscal year, and provrde the percentages
of MBEs and WBESs on the City's list of certified vendors. :

(C) The city council will review this report and the Clty s progress towards
eliminating discrimination in its contracting activities and Marketplace and revise the
Program as necessary to mect legal and Program reqmrements As new evidence
becomes available to the City, the city council may revise this chapter if necessary.
Annual Participation Goals and Subgoals may be revised for the balance of the term of
the Program if the city council finds that:

(1)  the Program has yet to redress the effects ot dlscrrmmatlon in the
City’s Marketplace against MBEs and WBEs and that in the absence of race- and gender-
conscious remedial measures the City would necessanly be a passive participant in a
dlscnmmatory marketplace .

("") the Goals and Sub,g_,oals are narrowlv tailored to redress that
discrimination; and -

(3)  the -Gg’é.‘ls’.--?“d SUbgééiS are in compliance with applicable federal and
state laws. - . .

(D) For ease of Program admlnlstratlon Solicitations may contain Goals and
Subgoals, if applréa’ble expressed’as'round numbers, using mathematical rounding

principles. : -;-_;;; o e

(E) Based on the size of the Contract, the type of work of the Contract, and the
availability of each group of MBIs to perform elements of the work of the Contract, the
City may utilize either the cumulative MBE Goal or the Subgoals for each group of
Minority Persons in a Contract Solicitation, or set project MBE/WBE participation Goals
as provided in Section 2-9C-19 (Establishment of MBE/WBE Participation Levels for
Individual Contracts in Nonprofessional Services).

(F) These Goals and Subgoals shall be in effect from the effective date of this
chapter to the effective date of the chapter containing revised Annual Participation Goals
established by city council in accordance with Section 2-9C-18(C) (Program Review).
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Source: 1992 Code Section 5-7-19; Ord. 031204-9: Ord. 031204-25; Ord. 031211-11.

§ 2-9C-19 ESTABLISHMENT OF MBE/WBE PARTICIPATION LEVELS FOR
INDIVIDUAL CONTRACTS IN NONPROFESSIONAL SERVICES.

(A) The city council recognizes that the availability of MBEs and WBEs is not
uniformly present across all areas of Contracting. Therefore, the Director, where
appropriate, and pursuant to criteria established by rule, may establish project
participation Goals and/or Subgoals for individual Contracts, based on:

(1)  normal industry practice with respect to Nonprofcssmml Services, as
determined in consultation with the User Department '

(2}  the availability of at least three certified MBEs-or WBESs to perform
the tunctions of those individual Contracts; and

(3)  the City’s utilization of MBEs and WBE% to da.te S0 as'to achieve the
Annual Participation Goals and Subgoals, if any.

(B) For ease of Program administration, Solicitations. may contain Goals and/or
Subgoals, if applicable, expressed as round numbers usmg mathemamal rounding
principles.

(C) The Director shall rely" on the ihformalion sj)étér'ns operated and maintained
by the Finance and Administrative Services Departmu,nt for the availability percentages
used to establish pr0ject partlupatlon Goals or Subgoals.

(D) The DlI‘CCtOl‘ shall estabhsh by rule a process for Contract awarding
authorities to apply for- prqgect partlmpatmn Goals or Subgoals in a timely manner.

Source: 1992 C‘ode Section 5- 7-20 Ord 031204-9; Ord 031204-25: Ord. 031211-11.
§ 2-9C-20 COUNTING PARTICIPAT]ON OF MBES AND WBES.

(A) When i MBE/WBE participates in a Contract, only the value of the work
actually performed by the MBE/WBE toward MBE/WBE Goals shall be counted towards
the overall Goal.

(1}  The entire amount of that portion of a Contract that is performed by
the MBE's/WBE’s own forces shall be counted, including the cost of supplies and
materials obtained by the MBE/WBE for the work of the Contract, supplies purchased or
equipment leased by the MBE/WBE, or services obtained by a MBE/WBE
Subconsultant, as the case may be (except supplies and equipment the MBE/WBE
Subcontractor purchases or leases from the prime Contractor or its Affiliate, or services
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that the MBE/WBE Subconsultant obtains from the prime Consultant, as the case may
be).

(2)  Notwithstanding clause (1) above, on a single Contract, a MBE that is
also a WBE may only be counted once (i.e., toward the MBE Goal or toward the WBE
Goal, but not both).

(3)  The entire amount of fees or commissions charged by a MBE/WBE
Firm for providing a bona fide service, such as Nonprofessional, technical, Consultant, or
managerial services, or for providing bonds or insurance specifically required for the
pcrformance of a Contract, toward MBE/WBE Goals, provided the fee is reasonable and
not excessive as compared with fees customarily allowed for sxmtlar services shall be
counted.

(3) When a MBE/WBE subcontrdcts part of the w ork'of its Contract to
another Firm, the value of the subcontracted work may be counted toward GOdlb only if
the MBE/WBE Subcontractor or Subconsultant is itself a MBE/WBE. Work that a
MBE/WBE subcontracts to a non-MBE/non-WBE Firm does .not count toward
MBE/WBE Goals. . :

(4) If a Subcontractor or Subconsultant contracts part of its work to a
MBE/WBE Firm, the value of that work may be counted toward MBE/WBE Goals.
Work that a MBE/WBE Subcontractor or Subconsultant contracts to another MBE/WBE
Firm shall not be:counted twicé towards the Goaf L

(B) Whena'MBE/ WBE perfomm as a part1c1pant in a Joint Venture, only the
portion of the total dollar\value of thie.Contract equal to the distinct, clearly defined
portion of the work of'th& Contract that the- MBE/ WBE performs with its own forces and
for which it is at rxsk shall be. counted tow ards MBE/WBE Goals.

(0] On]y e\pendltures to a MBE/WBE Contractor or Consultant, as the case
may be, that is perﬁ)nmng a Commerc1ally Useful Function shall be counted.

(D) When & MBE/WBE is presumed not to be performing a Commercially
Uselul Function as provldcd in this section, the MBE/WBE may present evidence to
rebut this presumption. DSMBR may determine that the Firm is performing a
Commercially Useful Function given the type of work involved and normal industry
practices.

(E) Expenditures with MBEs/WBEs for materials or supplies shall be counted
toward MBE/WBE Goals as follows:
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(1) If'the materials or supplies are obtained from a MBE/WBE
Manufacturer or Regular Dealer, 100 percent of the cost of the materials or supplies
toward MBE/WBE Goals shall be counted.

(2)  With respect to materials or supplies purchased from a MBE/WBE
that is neither a Manufacturer nor a Regular Dealer, count the entire amount of fees or
commissions charged for assistance in the procurement of the materials and supplies, or
fees or transportation charges for the delivery of materials or supplies required on a job
site, toward MBE/WBE Goals only if the payment of such fees are a customary industry
practice and such fees are reasonable and not excessive as compared with fees
customarily allowed for similar services. Do not ¢ount any portion of the cost of the
materials and supplies themselves toward MBE/WBE Goals, however.

(F) IfaFirm ceases to be a certitied MEE/WBE during :-iIIContract the dollar
valuc of work performed under a Contract with that Firm after it has ceased to be
certified shall not be counted.

(G) In determining achievement of MBE/W BE.G(.)als the participation of a
MBE/WBE Subcontractor shall not be counted-until the amount bemg counted toward the
Goal has been paid to the MBE/WBE.,

Source: 1992 Code Section 5- 7-’] Ord 03]204 9 Ord 031 204-25; Ord. 031211-11.
§ 2-9C-21 PRE-AWARD COMPLIANCE PROCEDURES

(A) In all SOllCltatIOI‘lS fe:fﬁy-hlch a Goal has been established for Contracts, the
City shall indicate its: Goals and/or Subgoals for the use of MBEs/WBEs. All Solicitation
and Contract document$ far which a Goglor.Subgoals have been established shall
contain: 1) a descrlptlon of this chapter an,d Program; 2) the requirements related to
achieving the Goals or SubgoafS* 3) if Geals or Subgoals are not achieved, the
requirement of dgeumentation of tt;e -Bidder’s/Proposer’s Good Faith Efforts, including
the Good Faith Efforts of Mmorlty Persons and Women Bidders/Proposers, to achieve
the Goals or Subgoals: When thi€ City has established Subgoals, Bidders/Proposers who
do not achieve each of-the: Subgoals must document Good Faith Efforts to achieve the
Subgoals that were not met.

(B) Achievement of Goals or Subgoals or documentation of Good Faith Eflorts
applies to every Contract for which Goals or Subgoals are established. The rules shall
prescribe an accelerated and simplified procedure for Contracts solicited and awarded on
an emergency basis. The Bidder/Proposer shall submit a compliance plan detailing its
achievement of the Goals or Subgoals or its Good Faith Efforts to meet the Goals or
Subgoals. The MBE/WBE lists provided by the City to a Bidder/Proposer shall establish
the minimum universe from which a Bidder/Proposer may solicit Subcontractors to meet
the Goals or Subgoals. The compliance plan shall be due at the time set out in the
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Solicitation documents, which time shall not be less than four hours after the deadline for
submission of Bids.

(C) Any agreement between a Bidder/Proposer and a MBE/WBE in which the
Bidder/Proposer requires that the MBE/WBE not provide subcontracting quotations to
other Bidders/Proposers is prohibited.

(D) MBE and WBE Subcontractors must be competitive with non-MBE/non-
WBE Subcontractors on price, quality, and delivery. MBEs and WBEs shall respond to
relevant requests for quotations.

(E) Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shali document its Good Faith Efforts to adueve the Goals or Subgoals.
DSMBR will determine whether the Bldder/Proposer has made sugh.Good Faith Efforts.
Tn making this determination, DSMBR will considet,. ata minimum,. the
Bidder/Proposer’s efforts to do the following: '

(1)  Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have the capability to
petform the work of the Contract. The Bidder’ must solicit this interest within sutficient
time to allow the MBEs/WBEs to respond (o the Solicitation. The Bidder/Proposer must
take appropriate steps to follow up initial Sohmtq_tlons_ with interested MBEs/WBEs. The
Bidder/Proposer must statc a specifi¢ and verifiable reason for not contacting each
certified Firm with a Significant Local Business Presence. For some Contracts, based on ]
criteria to be-deterniined by DSNEBR in consultation-with the User Dcpartment and set
forth by rule pursuant to Section 2= 9C 6 (Adoption of Rules), DSMBR shall make the
initial contact with MBEs, WBEs and. DBEs, as:the case may be, in which case a
Bidder/Proposer’s etforts undcr this Subsectwn (EX1) shall not be considered.

(2) Prowdmg mterefsted MBES/WBES with adequate information about
the plans, spec1tleat10ns and requirements of the Contract, including addenda, in a timely
manner to assist t}i‘em in rcspondmg to a Solicitation.

(3) ( a) Nggotlatmg in good faith with interested MBEs/WBEs that
have submitted Bids to the Bidder/Proposer. A MBE/WBE that has submitted a Bid to a
Bidder/Proposer but has not been contacted within five business days of submission of
the Bid may contact DSMBR to request a meeting with the Bidder/Proposer. DSMBR
will schedule a meeting between the MBE/WBE and the Bidder/Proposer to facilitate
negotiation. If such a meeting does not occur and the MBE/WBE submitting the Bid to
the Bidder/Proposer is not seiected, the Bidder/Proposer must explain the reason for not
selecting the MBE/WBE and provide written documentation supporting the stated reason.
Written documentation of negotiation may include the names, addresses, and telephone
numbers of MBEs/WBEs that were considered; a description of the information provided

regarding the plans and specifications for the work selected for subcontracting; and

Date: §/16/2006 9.02 AM Page 28 of 37 COA Law Department
L:AResearch-Opinions\GC\City Codeune code amendments\MBE WBEVChapter 2-9C drait A.dov Responsible At'y: Kennard




EC FY] B

(]

.
SN 00~ D

11

12
13
14
15

16
17
18
19

21

i)

22

23
24
25
26

27
28
29
30
31

32
33

34
35

evidence as to why additional agreements could not be reached for MBEs/WBE:s to
perform the work.

(b)  That there may be some additional costs involved in soliciting
and using MBEs and WBE:s is not a sufficient reason for a Bidder/ Proposer’s failure to
meet the Goals and Subgoals, as long as such costs are reasonable.

(4) Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The MBE’s/WBE's
standing within its industry, membership in specific groups, organizations, or
associations and political or social affiliations (for example union vs. non-union
employee status) are not legitimate causes for rqcctmg or not sohcumg Bids to mcet the
Goals and Subgoals. :

(5) Itis the Bidder/Proposer’s responsibility to make a portion of the
work available to MBE/WBE Subcontractors and suppliers and to select those portions of
the work or material needs consistent with the available MBE/WBE Subcontractors and
suppliers, so as to facilitate meeting the Goals or Subgoals.

(6)  The ability or desire of a‘Bidder/Proposer to perform the work of a
Contract with its own organization does not relieve the Bidder/Proposer of the
responsibility to make Good Faith Efforts. .A Bidder/Proposer who desires to self
perform the work of a Contract mustidemonstrate Good Faith Efforts unless the Goals or
Subgoals ha\ g been mel.

e

(7) Blddcrs/Prop

érs are not required Lo accept higher quotes in order to
meet the Goals or Subgoals :

(F) The tollowmg iacl;ors may a‘lso be considered by DSMBR in determining
that a Bidder/Proposer has madgiGood Faith Etforts. These factors are not intended to be
a mandatory cheeklist, nor are they mfended to be exclusive or exhaustive. Other factors
or types of efforts*m—ay be rclevant ifl appropriate cases:

(1) Se’lectmg portlons of the work to be performed by MBEs/WBEs in
order to incrcase the likelihood that the Goals or Subgoals will be met. This includes,
where appropriate, breaking out Contract work items into economically feasible units to
facilitate MBE/WBE participation, even when the Bidder/Proposer might otherwise
prefer to perform these work items with its own forces.

(2) Making etforts to assist interested MBEs/WBESs in obtaining bonding,
lines of credit, or insurance as required by the City or Contractor.

(3) Making efforts to assist interested MBEs/WBEs in obtaining
necessary equipment, supplies, materials, or related assistance or services.
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(4)  Effectively using the services of Minority Person/Women community
organizations; Minority Person/Women Contractors groups; local, state, and federal
Minority Person/Women business assistance offices; and other organizations to provide
assistance in the recruitment and placement of MBEs, WBEs and/or DBEs. It is the
Bidder/Proposer’s responsibility to seek guidance from DSMBR on any questions
regarding compliance with this section.

(5) Indetermining whether a Bidder/Proposer has made Good Faith
Eftorts, the performance of other Bidders/Proposers in meeting the Contract may be
considered. For example, when other Bidders/Propesers meet the Goals or Subgoals, it
may bc reasonably questioned whether, with additional reasonable efforts. the apparent
successtul Bidder/Proposer could have met the Goals or Subgoals. Similarly, if the
apparent successful Bidder/Proposer fails to meet the Goals, but ineets or exceeds the
average MBE/WBE participation obtained by other B1dders/Proposers this may be
evidence that the apparent successful Bidder/ Proposér made Good Falth Efforts

(G) The Director shall review the compliance plan prior to award 1nclud1ng the
scope of work and the letters of intent from any MBE/WBE Subcontractors within a
reasonable time so as not to unduly delay award af the Contract. -

(1)  If the Director dctermines that the compliance plan demonstrates that
the Goals or Subgoals have been achieved; then the Contr'lct :Awarding Authority, with
the concurrence of the Director, shafl recommend award'to.the city council. For all
competitively Bitk: rprojects, signed letter(s) of i mtent between the certitied low Bidder and
the MBE and/or WBE, Subcontractor(s) must be recened by the Contract Awarding
Authority within three business day§ of notification of the status as certified low Bidder.
For procurements conducted through the request for Proposal or request for qualifications
process, no later than-aftér:final execution af'a professional or nonprofessional services
agreement but bef@re the issudnige of a natice to proceed, the successful Proposer must
deliver signed subcontracts betw‘b_en ltself and the MBE and/or WBE Subcontractor(s)
and/or Subconsultant( s) for the scobe of work reflected in the Proposal as awarded.

(2) In the eventithe applicable Goal(s) or Subgoals have not been
achieved, then the Directot shall evaluate the Bidder’ s/Proposer’s Good Faith Efforts to
achieve those Goals or Subgoals as documented in the compliance plan. The Director
shall evaluate the compliance plan based on the criteria established in Subsection (E) of
this section. The Director may request claritication in writing of items listed in the
compliance plan, provided such clarification shall not include the opportunity to augment
listed MBE/WBE participation or Good Faith Efforts.

(3) Ifthe Director finds that a Bidder/Proposer did not make sufficient
Good Faith Efforts, the Director shall communicate his finding to the Contract Awarding
Authority or other appropriate City official. The Dircctor shall recommend to the
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Contract Awarding Authority that the Bid/Proposal be rejected based on failure to
comply with this chapter. The Contract Awarding Authority may reject the Bid/Proposal
as not in compliance with this chapter, or may advise the City Manager of additional
considerations which may form the basis for accepting the Bid/Proposal as being in the
best overall interest of the Program and the City.

(4)  Ifthe Contract Awarding Authority finds that the Bid/Proposal does
not comply with this chapter, a Bidder/Proposer may request a protest hearing. The City
Manager has the authority to make the final decision, subject to council action, if
required. In determining whether compliance with this scction has been met, the City
Manager may determine that the effort of the Bidder/Proposer substantially complies
with the purpose of this chapter and such dctermmatlon is in the best interest of the
Program and the City. - AR

(I) The rejection of Bids/Proposals in contormancc, with thls section does not
affect the ability of the Contract Awarding Authority to continue to evaiuate and consider
the remaining Bids/Proposals that achieve the Goals or Subgoals ot demonstrate Good
Faith Efforts and to develop a recommendation to city couﬁcil-for award of the Contract.

(I)  The City purchasing officer may W ath. minor mfonn‘lhtles in the
compliance plan. A minor informality is one that does not affu,t the competitiveness of
the Bid/Proposal.

Source: 1992 Code Section 5- 7-22, Om’ 031704 9 Ord 031"04-’5 Ord 031211-11.

§ 2-9C-22 POST-AWARD COMPLIANCE PROCEDURES

(A) Upen aw ard of a Contract by the, &ity council that includes Goals or
Subgoals that are met, the 'Goals or Subgoals ‘become covenants of performance by the
Contractor in favor of the City: '_‘ 2

(B) The follow ing schedulcs.shall apply:

(1) quj_._(_';,_c_)_l_ls_t_g;ctlon Contracts, the Contractor must present a work
schedule that includes wheén the MBE/WBE Subcontractors shall be utilized at the job
site. This schedule is due on or before the preconstruction meeting with the project
manager.

(2)  For professional and nonprofessional services Contracts, the
Contractors or Consultants, as the case may be, must present a written schedule of when
the MBE/WBE Subcontractors shall be utilized on the project. This written schedule is
due on or before execution of the Contract for services, when the final scope of work is
determined,
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(C)  All Contractors shall provide Subcontractor payment information to the
Contract Awarding Authority with each request for payment submitted to the City. The
Director shall monitor Subcontractor participation during the course of the Contract and
shall have reasonable access to all Contract-related documentation held by the
Contractor, as established by rule.

(D)  All Consultants shall provide Subconsultant payment information to the
Contract Awarding Authority with each request for payment submitted to the City. The
Director shall monitor Subconsultant participation during the course of the Contract and
shall have reasonable access Lo all Contract-related doecumentation held by the prime
Consultant, as established by rule. e o

(E) Prior to Contract closcout by the Conlract Awardmg Authorlty project
manager, or Contract manager, the Director shall; evaluate the-Contractor’s fulfillment of
the contracted Goals or Subgoals, taking into accoumit all approved substitutions,
terminations and changes to the Contract’s scope of work Should the Director'find the
Contractor to have fulfilled the contracted Goals, the Dquctor shall so state in writing to
the Contractor, the Contract Awarding Authority, and the pro_]ect or Contract manager.
Should the Director tind the Contractor has not fulfilled the contracted Goals or
Subgoals, the Director shall prowde the reasons for. such conclusion and recommend an
appropriale Adverse Decision in writing to.the Purchasmg Oftfice with copies to the
Contractor, the Contract Awardmg Authorlt} the prOJect manager and/or the Contract
manager. Lot

(F) Notlce of appeal from .an Adverse Dec131on under Subsection (E) must be
tiled within 14 c,alc,ndar days from the date of receipt of the finding with the Purchasing
Office, including any wr1tten documcntation to demonstrate how the Contractor or
Consultant, as the ¢aSe may-be, has complled with the contracted Goals or Subgoals. The
Purchasing Oftice; 5hall hold &: hearmg within 15 calendar days of receipt of notice of
appeal on whether the Contractor: o}r Consultant has complied with the contracted Goals
or Subgoals. The tontract Aw ardmg ’Authority, the project or Contract manager, the
Director, and the Centractor or Consultant shall participate. The Purchasing Office shall
make a finding in writing: w1thm 15 calendar days after the close of the hearing date,
along with a recommendation for resolution of the Adverse Decision, if appropriate.

Source: 1992 Code Section 5-7-23; Ord. 031204-9: Ord 031204-25: Ord, 031211-11.
§ 2-9C-23 POST-SUBMISSION CHANGES TO THE COMPLIANCE PLAN.

(A} The Contractor or Consultant cannot make changes to the compliance plan
or substitute MBE/WBE Subcontractors or Subconsultants listed in the compliance plan
without the prior written approval of the Director. Unauthorized changes or substitutions
shall be a violation of this chapter, and may constitute grounds for rejection of the Bid or
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Proposal or cause termination of the executed Contract for breach, and/or subjcct the
Bidder/Proposer to Contract penalties or other sanctions.

(B)  All requests for changes or substitutions of the Subcontractors or
Subconsultants listed in the compliance plan shall be made to the Director in writing, and
shall clearly and fully set forth the basis for the request. A Contractor/Consultant shall
not substitute a Subcontractor/Subconsultant or perform the work designated for a
Subcontractor/Subconsultant in the compliance plan with its own forces unless and until
the Director approves such substitution in writing. A Contractor/Consultant shall not
allow a substituted Subcontractor/Subconsultant to begin work until both the Director and
the City’s project manager overseeing the complctlon of the (_ontract have approved the
substitution.

(C) The tacts supporting the request must not have beenknown nor reasonably
should have been known by the parties prior to the submission of the. eomphanee plan.
Bid shopping is prohibited. The Contractor/C onsultant must meet with the
Subcontractor/Subconsultant and negotiate with the Subcontractor/Subconsultant to
resolve the problem. If requested by either party, (he City shall tacilitate such a meeting,
Where there has been a mistake or disagreenieént about the scope of work, the MBE/WBE
can be substituted only where an agreement cannot’ be reached for a reasonable price for
the correct scope of work. -

(D) Substitutions of the Subcontractor/%ubconsultant shall be permitted only on
the followi ing baﬂes :

(1) unavallablhty after rece1pt of reasonable notice to proceed:

) fallure of perfomlance,-'i.
(3) i financial inéapacity; .

(4) ;refusal by the E&ﬁéomtractor/ Subconsultant to honor the Bid or
Proposal price; =

(5) mistake'6f fact or law about the elements of the scope of work of a
Solicitation where a reasonable price cannot be agreed;

(6) failure of the Subcontractor/Subconsultant to meet insurance,
licensing or bonding requirements; or

(7)  the Subcontractor’s/Subconsuitant’s withdrawal of its Bid or Proposal.

(E) The Director’s decision whether to permit or deny the proposed substitution,
and the basis therefore, will be communicated to the parties in writing by the Director
within seven business days.
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1 (F)  Where the Contractor/Consultant has established the basis for the
2 substitution to the satisfaction of the Director, he shall make Good Faith Efforts to fulfill \K'
3 the compliance plan. The Contractor/Consultant may seek the assistance of DSMBR in
4 obtaining a new MBE/WBE Subcontractor/Subconsultant. To fulfill the compliance
5 plan, the Contractor/Consultant shall first make Good Faith Efforts to substitute with a
6 Like-Kind MBE/WBE Subcontractor/Subconsultant. If a competitive agreement
7 considering price, quality and delivery cannot be reached with such
8 Subcontractor/Subconsultant, the Contractor/Consultant shall make Good Faith Efforts to
9 obtain other MBE/WBE substitutes so as to meet the Goals or Subgoals. in conformance
10 with Section 2-9C-21 (Pre-Award Compliance Procedures). 1f the Goals or Subgoals
11 cannot be reached and Good Faith Efforts have been made to meet the Goals, the
12 Contractor/Consultant may substitute with a non- MBE/non WBE
13 Subcontractor/Subconsuitant. . e
14 (G) When a MBE/WBE is included in a Bitider $ compliance plan and is
15 decertified or becomes ineligible to participate on contractq after issuanee ofa’
16 Solicitation but prior to award, or subsequent to award of'a Contract, the participation of
17 such a Business Enterprise may be counted as prov1ded in the rules
18 (H) Ifthe City, as owner under the Contract requires the substltutlon ofa
19 | Subcontractor/Subconsuitant listed in the compliance plan, the Contractor/Consultant
20 shall undertake Good Faith Efforts to substitute with a lee-Kmd MBE/WBE _
21 Subcontractor/Subconsultant. If a competltlve agreement ‘¢onsidering price, quality and
22 delivery cannot. be 'yeached w1th ‘such Subcontractor/Subconsultant the
23 Contractor/Consultant shall make Good Faith Efforts to obtain other MBE/WBE
24 substitutes so as to mcet the Goals or Subgoals in conformance with Section 2-9C-21
25 (Pre-Award Camplzance Pz cocedures). If the Goals or Subgoals cannot be reached and
2 Good Faith Efforts have been made to meet:the Goals, the Contractor/Consultant may
27 substitute with a non—MBE/non-WBE Subcontractor/Subconsultant
28 (I) Ifa Contractor/Consu ant plans to hire a Subcontractor/Subconsultant on
29 any scope of work- that was not, prev1ouslv disclosed in the compliance plan, the
30 Contractor/Consultatf SI-tall obtain the approval of the Director to modify the compliance
31 plan and must make Good Faith Efforts to ensure that MBEs/WBESs have a fair
32 opportunity to Bid on the new scope of work.
33 Source: 1992 Code Section 5-7-24; Ord (31204-9: Ord. 031204-25; Ord. 031211-11.
34 § 2-9C-24 POST-AWARD CHANGES TO THE SCOPE OF WORK.
35 (A) Changes to the scopes of work shall be documented by the Contract
36 Awarding Authority at the time they arise, to establish the reasons for the change and to
37 document resulting changes in the applicable Goals for the Contract.
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(B) For Construction Contracts, where therc is a change order that requires work
beyond the scope of trades originally required to accomplish the project, then it is the
duty of the Contractor to tulfill the Goals or to make Good Faith Efforts to fulfill the
Goals for that change order. Change orders that do not alter the type of trades originally
required to accomplish the project may be undertaken using the Subcontractors and
suppliers already under Contract to the Contractor.

(C) For professional and nonprofessional services Contracts, when there is a
change to the scope of work which requires new, additional services beyond the services
originally required to accomplish the project, then jt is the duty of the Proposer to fulfill
the applicable contracted Goals or Subgoals or to-make Good Faith Efforts to fulfill the
applicable contracted Goals or Subgoals for that change. Changes to the scope of work
which do not alter the type of services as originally required to accomplish the project
may be undertaken using the Subconsultants, Subcentractors and supphers already under
Contract to the Proposer. :

Source: 1992 Code Section 5-7-25; Ord, 031204-9; O%d. 031204-25; Ord. 121111,
§2-9C-25 SANCTIONS. '

(A) The following violations of thlS chapter are unlawful and may result in
sanctions: : :

(1)-:- providing falbe or mlsleadlng 1nformal10n to the City in connection
with an application:for or challc:rfge_to certlhcatmn rec«,mﬁcatlon or decertification as a

MBE/WBE;

K :_..:.

2) prowdmg talse or ml_sleadmg information to the City in connection
with submission of a'Bid, réspenses to requests for qualifications or Proposals, Good
Faith Eftorts documentatlon p@st—award compliance, or other Program operations;

(3) - sube.tltutmg MBE/W BE Subcontractors without first receiving
approval for such qubsmullons ar

(4) commmmg any other violations of the provisions of this chapter.

(B) A Bidder, Proposer, Contractor, Subcontractor or applicant for certification
is subject to being barred, suspended, or deemed non-responsible in future City
Solicitations and contracts for a period up to five years, if it is found to have:

(1) provided false or misleading information in connection with an
application for certification or recertification;
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(2) provided false or misleading information in connection with the
submission of a Bid or Proposal or documentation of Good Faith Eftorts, post-award
compliance, or other Program operations;

(3) failed to fulfill contractual Goals or Subgoals and thereby materially
breached the Contract; or

(4) repeatedly failed to comply in good faith with substantive provisions
of this chapter.

(C)  When the Director, the Contract Awarding Authority, or any other City
official identifies a violation of this chapter, such violation must be referred to the
Purchasing Office for evaluation of proper sanctions. Such evaluatlon shall include
consultation with the Law Department prior to any. recommendatlon for sanctions.

(D) Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Servu.es Department..

(E) A MBL/WBE that repeatedly and know mgly refuses to honor Bid or
Proposal prices is subject to being decertified by thc, Director, affer notice and hearing.

(F) Nothing in this chapter shall bc deemed to prevent the city attorney from
secking criminal sanctions at municipal court or rct(.rrmg thc matter to other appropriate
law enforcemcnt authorities, as. auther:zed by thlS section.’

(G) thre appropriate’; and lawful, the C1ty may by Contract impose a fixed sum
as a penalty to be paid'by the Bldder__/Pyoposer for an unexcused failure to meet the Goals
or Subgoals or to otherwise comply with-the Program. In addition, the City may deduct
from retainage any. dlffercnce‘m subcontract prices from substitutions not approved by
the City. :

(H) In adlilition to other sancétions available to the City, the violation of any
provision of this chaptcr may b(, muluded as an incident of breach in each Contract.

(I) For fcdcraﬂy ﬁmded contracts administered pursuant to federal regulations,
sanctions may be imposed as provided therein.

Source: 1992 Code Section 5-7-26; Ord. 031204-9; Ord. 031204-253; Ord. 031211-11.
§ 2-9C-26 SUNSET PROVISION.

This chapter of the Code expires at the close of business December 31, 2010,
unless prior to that date the city council votes to reauthorize the Program.

Source: 1992 Code Section 3-7-27; Ord. 031204-9: Ord 031204-25; Ord. 031211-11.
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§ 2-9C-27 INTERPRETATION.

Nothing in this chapter is intended, nor should it be construed, in the interpretation
of this chapter or its application, as authorizing violations of the competitive Bidding
statutes and professional services solicitation statutes promulgated by the Texas
legislature or federal constitutional standards as enunciated by the U.S. Supremc Court.

Source: 1992 Code Section 5-7-28; Ord. 031204-9: Ord 031204-25; Ord 031211-11.
§ 2-9C-28 SEVERABILITY.

If any section, subsection, clause, or provi__sibn' of this chapter is held to be invalid
by a court of competent jurisdiction, the remainder of this chapter shall not be affected by
such invalidity. K .

Source: 1992 Code Section 5-7-29; Ord, 031204-9 Ord. -031204-25; Ord. 031211-11.

PART 2. This ordinance takes effect on L L , 2006.
PASSED AND APPROVED o '
K
s 8
L2006 ¢ § _
S o Will Wynn
IR Mayor
APPROVED: .. "" .- - .. ATTEST:
David Allan 8mith - Shirley A. Gentry
. City Attorney” =+, City Clerk
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